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must be deemed to have availed himself of such means (or is not to be excused 
if he has not done so), and hence that in contemplation of law, he has not been 
deceived by the defendant's misrepresentation ; the result being that, unless there 
was a warranty, no action can be maintained. . . . Some courts, however, 
have come to draw a distinction between means of knowledge at hand and general 
means of knowledge, in the case of misrepresentations, enforcing the doctrine in 
question when the means are at hand (and only in such cases). . . . Even 
this doctrine can hardly be considered acceptable generally in the light of most 
of the recent authorities as distinguished from the mere dicta of the books. It 
may be hard to believe that the plaintiff did not avail himself of means of knowl- 
edge directly at hand; but there is in principle, and on authority, only a proba- 
bility of fact to be overcome, even in such a case. There is, by the better rule, 
no conclusion of law either that the plaintiff availed himself of the means, or 
that it was his duty to do so ; the plaintiff may still show that he was misled by 
the defendant's representations." And see to the same effect Kerr on Fraud, p. 
80 ; Bigelow on Fraud, 522-8, quoted in CottriU v. Krwn, supra. 

In the analogous case of obtaining goods by false pretences it was once thought 
that if the person from whom the goods were obtained was negligent, or failed in 
ordinary prudence, the crime was not committed. But the tendency of the more 
recent authorities is to establish the rule that, whatever the pretence, if it was 
intended to defraud, and actually did defraud, the offence is committed. May's 
Crim. Law, sec. 113; Bowen v. Slate, 9 Baxter (Tenn.) 45 (S. C. 40 Am. Rep. 71, 
and extended note); Barton v. People, 135 111. 405 (S. C. 25 Am. St. Rep. 375, and 
note at p. 382). 



Demurrer to a Plea. — It is the practice in Virginia when the plaintiff de- 
murs to the defendant's plea, and the demurrer is overruled, to permit the plaintiff 
to withdraw the demurrer, and reply to the plea by a traverse, or by way of con- 
fession and avoidance. 4 Min. Ins. (3d ed.) 1167; 1 Bart. Law Prac. (2d ed.) 
455, 461-2. But it is hazardous for the plaintiff to demur to a plea, since if his 
demurrer is overruled, and he then obtains leave to withdraw it, and traverses 
the plea, or replies by way of confession and avoidance, he is considered to waive 
his demurrer, and cannot object to the legal sufficiency of the plea in the appel- 
late court. The proper course for the plaintiff is. instead of demurring, to object 
to the reception of the plea, and move to reject it ; and if his motion is over- 
ruled, he may except to the opinion of the court, and make his exception a part 
of the record by a bill of exceptions, and then reply to the plea in point of fact. 
In this way there is no waiver, and the plaintiff saves to himself in the appellate 
court the benefit of his objection to the plea. Meed v. Haiina, 3 Rand. 56 ; Vir- 
ginia Fire etc. Co. v. Buck, 88 Va. 517. And see on the general subject, Maggorl 
v. Hansbarger, 8 Leigh 532 ; Beid v. Field, 83 Va. 26 ; Darracott v. Chesapeake etc. B. 
Co., 83 Va. 288 ; Harris v. Norfolk etc. B. Co., 88 Va. 560; Clearwater v. Meredith, 
1 Wall. 25. 



